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DIGEST: 

1. Where speculative statements of protester 
are the only evidence submitted to rebut 
agency's version of its oral explanation 
given to protester of manner of bidding, 
protester has not met burden of proving 
agency advised it to bid as it did. 

2. Althouqh the rejection of protester's bid 
results in additional cost to the govern- 
ment, maintenance of the integrity-uf -the:::. 

ment's interest than the pecuniary advantaq*---;- , 

tester's lower nonresponsive bid. 

competitive system is more in the.qwern-1- 2 .  > -.; . -  r 

to be qained by acceptance of the pr?-.-..- .- 

3 .  Adeauate competition was achieved, even 
though only one responsive bid was received, 
where it has not been shown that the bid 
price was unreasonable. 

Survivair, a division of TJ.S.D. Corp., protests the 
award of a contract to Globe Safety Equipment, Inc., under 
solicitation No. CS-08-1524 issued by the General Services 
Administration (CTSA). The contract covers the Federal 
Supply Schedule requirements for self contained breathinq 
apparatus. The basis for Survivair's protest is that the 
procurement aqent gave it erroneous oral instructions as 
to the preparation of its bid and this resulted in its 
bid being rejected as nonresponsive. 

We deny the protest. 

The solicitation covered a variety of safety and 
rescue equipment, but Survivair was interested in obtaininq 
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a con t r ac t  t o  p r o v i d e  o n l y  t h e  r e q u i r e m e n t s  f o r  items one and  
two- - se l f  c o n t a i n e d  b r e a t h i n s  a p p a r a t u s .  
t h e  b i d d i n g  s c h e d u l e  p r o v i d e d  i n  p a r t :  

As t o  t h e s e  items, 

"ITEM PRICE 
NUMBER SUPPLIES OR SERVICES UNIT ZONE 1 

NOTE: Items 3 ,  6 t h r o u g h  9 ,  1 2  t h r o u g h  
16, and 19  t h r o u g h  23  w i l l  b e  awarded  
on - 7  item by item b a s i s .  A l l  o t h e r  
i t  awarded  i n  t h e  a g g r e g a t e  a s  
nc  

%?PARATUS (ITEMS 1 t h r u  2 )  ~ . -  BREA 

H -'qING APPARATUS, SELF CON- 
T r  -: I n  a c c o r d a n c e  w i t h  Com- 
mer 1 item d e s c r i p t i o n  A-A- 
1 1 1 2 ,  d a t e i  A u g u s t  27, 1980.  

Compr 2 s s e d  A i r :  

1 
4240-00-880-1728 S t y l e  A ,  Demand t y p e  

w i t h  a u d i b l e  w a r n i n g  
d e v i c e  - 
NIOSH A p p r o v a l  N o .  

e a c h  

( B i d d e r  t o  s t a t e )  

2 
4240-00-919-2864 S t y l e  B ,  p ressure  demand e a c h  

t y p e  w i t h  a u d i b l e  w a r n i n g  
d e v i c e  - 
NIOSH A p p r o v a l  No. 

( B i d d e r  t o  s t a t e )  

Group 1: Items 1 & 2 ,  t o  b e  awarded  i n  t h e  a g g r e g a t e  ( S e e  
c l a u s e  301F page 8)." 

C l a u s e  301F r e f e r r e d  t o  i n  t h e  s c h e d u l e  p r o v i d e d  t h a t  t h e  
method of award  f o r  groups one t h r o u q h  seven  would b e  
" [ i l n  t h e  a q q r e g a t e  by group. . . . I n  o r d e r  t o  q u a l i f y  
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for a n  award o n  a g r o u p ,  p r i ces  m u s t  be  s u b m i t t e d  o n  e a c h  
item a n d  s u b m i t t e d  w i t h i n  t h e  g r o u p . "  

S u r v i v a i r  c o n t e n d s  t h a t ,  before  s u b m i t t i n g  i t s  b i d  on 
items o n e  a n d  two, i t s  e m p l o y e e  r e s p o n s i b l e  f o r  s u b m i t t i n g  
t h e  b i d  d i s c u s s e d  t h e  m a n n e r  o f  p r e p a r i n g  i t s  b i d  w i t h  t h e  
p r o c u r e m e n t  a g e n t  h a n d l i n g  t h i s  c o n t r a c t  a n d  was a d v i s e d  
t h a t  i t s  b i d  wou ld  be re jected a s  n o n r e s p o n s i v e  i f  i t s  b i d  
for these items i n c l u d e d  a m u l t i p l e  number  o f  p r o d u c t s ,  
a n y  model n u m b e r s ,  o r  more t h a n  o n e  N I O S H  a p p r o v a l  number .  
S u r v i v a i r  s t a t e s  t h a t  t h i s  was c o n t r a r y  t o  how i t  prepared  
i t s  s u c c e s s f u l  b i d  f o r  t h i s  c o n t r a c t  t h e  p r e v i o u s  y e a r  a n d  
i n  f a c t  was t o l d  t h a t ,  i f  i t  b i d  i n  t h e  same m a n n e r  a s  i n  
t h e  p r e v i o u s  y e a r ,  i t s  b i d  wou ld  b e  rejected a s  
n o n r e s p o n s i v e .  

item o n e  a n d  e n t e r e d  a p r i c e  of $ 5 5 9  per u n i b ' f a t - . k + i n  

r e j e c t e d  t h e  b i d  a s  n o n r e s p o n s i v e  f o r  f a i l u r e  t o  i n c l u d e  a i' :'' - 
pr ice  o n  a l l  o f  t h e  items w i t h i n  g r o u p  o n e  a s  r e q u i r e d  by ' . 

t h e  s o l i c i t a t i o n .  T h r e e  o t h e r  b i d s  were r e c e i v e d  o n  t h e s e  
items, two of w h i c h  were a l s o  re jec ted  a s  n o n r e s p o n s i v e .  
Globe, w h i c h  b i d  a p r i c e  o f  $582 .50  f o r  each of t h e  items, 
was t h e  o n l y  r e s p o n s i v e  b i d d e r  a n d  i t  was a w a r d e d  t h e  
c o n t r a c t .  

S u r v i v a i r  t h e r e f o r e  e n t e r e d  o n  i t s  b i d  " N o  B i d "  f o r  

two a n d  l i s t e d  a N I O S H  a p p r o v a l  number  f o r  t h a t  item, GSA. J 

S u r v i v a i r  s ta tes  t h a t  i t  r e a l i z e d  t h a t  t h e  
i n s t r u c t i o n s  a l l e g e d l y  g i v e n  t o  i t  were c o n t r a r y  to  those 
i n  t h e  s o l i c i t a t i o n ,  b u t  i t  dec ided  to  f o l l o w  them b e c a u s e  
i t  b e l i e v e d  t h a t  t h e  p r o c u r e m e n t  a g e n t  h a d  t h e  a u t h o r i t y  t o  
v a r y  t h e  i n s t r u c t i o n s .  I t  h e l d  t h i s  b e l i e f  b e c a u s e  t h e  
p r e v i o u s  s o l i c i t a t i o n  f o r  t h i s  r e q u i r e m e n t ,  s o l i c i t a t i o n  
No. GS-08-1505, p r o v i d e d  t h a t  " r e f e r e n c e s  i n  t h e  b i d  t o  
b r a n d  name,  models, o r  p a r t  n u m b e r s  may c a u s e  r e j e c t i o n  of 
t h e  b i d , "  y e t ,  i n  a c c o r d a n c e  w i t h  t h e  c o n t r a c t i n g  o f f i c e r ' s  
o r a l  i n s t r u c t i o n s ,  S u r v i v a i r  l i s t e d  s p e c i f i c  model n u m b e r s  
a n d  b r a n d  names  i n  i ts  b i d  a n d  i t  r e c e i v e d  a w a r d  o f  t h e  
c o n t r a c t .  I t  f u r t h e r  s t a t e s  t h a t  i t  t h o u g h t  these i n s t r u c -  
t i o n s  were r e a s o n a b l e  b e c a u s e  t h e  O c c u p a t i o n a l  S a f e t y  a n d  
H e a l t h  A d m i n i s t r 3 t i o n  n o  l o n g e r  a p p r o v e s  t h e  demand type  

. a p p a r a t u s  c a l l e d  f o r  i n  item o n e  f o r  f i r e  b r i g a d e  u s e s ,  29 
C.F.R. S 1 9 1 0 . 1 5 6 ( f ) ( 2 )  ( 1 9 8 3 ) ,  a n d  GSA h a s  h i s t o r i c a l l y  
shown l i t t l e  demand for t h a t  t y p e  o f  a p p a r a t u s - - t h r e e  
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ordered in 1982 ,  10 in 1 9 8 3 ,  and only three anticipated 
under this contract. It concludes that, under these 
circumstances and the monetary savings available under its 
bid, CSA should have accepted its bid. 

multiple number of products for both items would make its 
bid nonresponsive. Tt states that what it told Survivair 
was that biddinq a multiple number of products for each 
item would render its bid nonresponsive. In fact, in its 
h4d the previous year Survivair bid more than one product 

qch item. -'rider such circumstances, the protester 
hc l a d  ? - *  * *y the burden of affirmatively proving 

GSA denies that it ever told Survivair that biddinq a 

das advised by GSA to bid as it did. See Holley tha L 

Electric Construction Co., Inc. , B-209384,  ,Tan. 3 1 ,  1 9 8 3 ,  
8361 C . P . D .  ql 10.3; Worldwide Direct Marketinq, B-200371,  
Apr. 2, 1 9 8 1 ,  81-1 C.P.D. 'I 2 5 3 .  

- 

Survivair, in fact, concedes that it is impossible to 
prove that it was qiven erroneous instructions, but it 
tries to support its alfeqation on two bases other than 
evidence as to what was actually said. First, it asserts 
that. since its employee involved here had successfully bid 
on c h i s  contract €or the previous 5 years, while the 
procurement aqent was handlinq this contract for the first 
time and was inexperienced in these matters, its employee 
is more credible. This claim, however, is purely 
speculative and does not meet the protester's burden of 
affirmatively provinq its case. Moreover, to the extent 
that the protester's suqqestion of lack of credibility on 
the part of the procurement aqent implies that the aqent 
acted in less than qood faith, on the basis of the written 
record, this must also be reqarded as speculative. - See 
Sperry Sand Corporation, B-187116,  Jan. 3 1 ,  1 9 7 7 ,  77-1 
C.?.D. 11 7 7 .  

xond, Survivair believes the pursuit of the 
q ,ament's procurement policies should resolve the 
factual dispute in its favor. Tt contends that award to 
it would result in the aqency qettinq the best product at 
the best price and would preserve the inteqrity of the 
comoetitive system w h i c h  was offended here since the 
coritract was awarded notwithstandinq the protest by the 
person whose actions are beinq questioned in the protest. 

- 4 -  
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T h e s e  c la ims  a l s o  f a i l  t o  p r o v i d e  a n y  b a s i s  f o r  r e s o l v i n g  
t h e  p ro t e s t  i n  favor  of t h e  p ro tes te r .  A l t h o u g h  r e j e c t i o n  
of S u r v i v a i r ' s  b i d  may r e s u l t  i n  a d d i t i o n a l  cost t o  t h e  
g o v e r n m e n t  o n  t h i s  p r o c u r e m e n t ,  we h a v e  h e l d  t h a t  t h e  
m a i n t e n a n c e  of t h e  i n t e g r i t y  of t h e  c o m p e t i t i v e  system i s  
more i n  t h e  g o v e r n m e n t ' s  i n t e r e s t  t h a n  t h e  p e c u n i a r y  
a d v a n t a g e  t o  be g a i n e d  i n  a p a r t i c u l a r  case.  E m e r a l d  
E lec t r ic ,  B-212460 ,  O c t .  2 6 ,  1 9 8 3 ,  83-2  C.P.D. ll 5 0 5 .  A 
n o n r e s p o n s i v e  b i d  t h e r e f o r e  c a n n o t  be a c c e p t e d  e v e n  i f  i t  
o f f e r s  a p r o d u c t  a t  a lower pr ice .  F u r t h e r m o r e ,  a n  a g e n c y  
is a u t h o r i z e d  t o  make a n  a w a r d  of a c o n t r a c t  n o t w i t h s t a n d -  
i n g  t h e  p e n d a n c y  of a p ro t e s t .  F e d e r a l  A c q u i s i t i o n  R e g u l a -  
t i o n ,  § 1 4 . 4 0 7 - 8 ( b ) ,  48  Fed. Reg. 4 2 , 1 0 2 ,  4 2 , 1 8 4  ( 1 9 8 3 )  
( t o  be c o d i f i e d  a t  4 8  C.F.R.  S 1 4 . 4 0 7 - 8 ( b ) ) .  

S u r v i v a i r  c o n t e n d s  t h a t  t h e r e  was i n a d e q u a t e  
c o m p e t i t i o n  i n  t h a t  o n l y  o n e  b i d d e r  was r e s p o n s i v e  a n d  
t h r e e  o the r s  i n c l u d i n g  i t s e l f  were re jec ted  as n o n c e s p a n -  
s i v e .  However ,  we h a v e  h e l d  t h a t  there  cqw be- &qquakeE-; 

Defectors,  I n c . ,  B-212610 ,  J a n .  9 ,  1 9 8 4 ,  84-1 C.P.D. 1 5 6 :  * y T f '  
T h e  f a c t  t h a t  S u r v i v a i r ' s  p r i c e  was lower- thaa-Globe!s  does-- ' 
n o t  mean t h a t  t h e  p r i c e  r e c e i v e d  b y  t h e  WXVeMEnk-fS- 
u n r e a s o n a b l e ,  S c h u l t e s  L e v e l ,  Inc., B-213Ul4 ,  J a n .  1 0 ,  
1 9 8 4 ,  84-1 C.P.D.  qf 6 4 ,  a n d  S u r v i v a i r  h a s  n o t  shown t h a t  
t h e  p r i c e  b i d  b y  G l o b e  was u n r e a s o n a b l e .  I n  f a c t ,  t h e  
p r i ce  b i d  b y  G l o b e  is less t h a n  f i v e  p e r c e n t  h i g h e r  t h a n  
t h e  c o n t r a c t  p r i ce  o b t a i n e d  u n d e r  t h e  p r e v i o u s  p r o c u r e m e n t  
f o r  t h i s  r e q u i r e m e n t ,  t h u s  s u g g e s t i n g  t h e  r e a s o n a b l e n e s s  
of i t s  p r i ce .  T h u s ,  a d e q u a t e  c o m p e t i t i o n  was a c h i e v e d  
a n d  t h e  p r o t e s t  t h e r e f o r e  is  d e n i e d .  

- .  I .. 
c o m p e t i t i o n  e v e n  w h e r e  o n l y  o n e  b i d  is  receive;  :<Blas t - '  2 ,  

Comptroller G e n e r a l  P o f  t h e  U n i t e d  S t a t e s  
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